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Abstract

More than sixty years after the publication of the original commentaries on
the four Geneva Conventions of 1949, by the International Committee of the
Red Cross, based on its role in understanding and dissemination of
knowledge of international humanitarian law, including the Fourth Geneva
Convention, which is the first convention on the protection of civilians in time
of war, where These comments were respected and considered as reference
interpretations of these conventions, and as a result of the development of
current armed conflicts in the world, and the scourge they bring on protected
persons, gaps appeared in application as a result of the passage of time and
the development of practicec The International Committee of the Red Cross
launched the Commentary Update project, which is a pivotal point of
practical importance, in order to reach a correct understanding of the
provisions of this agreement in light of current developments. In commenting
to fill all the gaps, in cooperation with a large group of other actors that dealt
with the interpretation of conventions and protocols, in particular states,
national and international courts, arbitral tribunals, international
organizations, components of the Red Cross and Red Crescent movement,
non—governmental organizations and academics, To clarify current practices,
judicial precedents, and what is related to the application of the provisions of
this agreement from other branches of international law, in order to achieve
a comprehensive study and take note of all contemporary changes.

The importance of this comment stems from the importance of the Fourth
Geneva Convention, and the provisions it contains for the protection of
civilians in the territories of the parties to the conflict or in the occupied

territories, and the urgent need to ensure their application, as the comment



helps in understanding the articles of the Convention and their correct
interpretation and how to apply them by those concerned, and constitutes a
positive step In order to avoid gaps resulting from the wrong application,
despite the exploitation of these gaps by some parties concerned , to evade
their obligations, such as exploiting their wide discretionary power, or
circumventing the text, and others..... However, this does not diminish its
importance, although it indicates the need to find effective mechanisms to
hold violators accountable, or to reconsider the wording of some articles if
possible. However, the continuous repetition of updating the comments helps
to take note of all the changes in a way that is appropriate to the provisions
of the Convention, and bridges the gap between the law on Paper and its
application on the ground, to achieve the purpose of the Convention, which

is to protect civilians in time of war.
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1. Convention Relating to the Status of Refugees, 1951, article 2, A refugee is a person
who is unable or unwilling, because of fear, for the reasons mentioned in Article 2, to
benefit from the protection of that country.

Additional Protocol I, 1977, Commentary of 1987, Article 73. Para 2947-2948.

2. See para 28, of this commentary.
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! Additional Protocol I, 1977, Commentary of 1987, Article 73. Para 2981.

2. See Pictet (ed.), Commentary on the Fourth Geneva Convention, ICRC, 1958, Atrticle 5,
p. 58.

%, Additional Protocol I, 1977, Commentary of 1987, Article 47 — Mercenaries, para 1797.
4, ICRC, THE MONTREUX DOCUMENT, 2009, “E, 26.

Nils Melzer, legal adviser, ICRC, Interpretive guidance on the notion of Direct
participation in hostilities under international humanitarian law, 2009, p.38- 40
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! Pictet (ed.), Commentary on the Fourth Geneva Convention, ICRC, 1958, article 42, p.
257.

2. DIVISION DE LA RECHERCHE, RESEARCH DIVISION, National security and
European case-law, Council of Europe / European Court of Human Rights, 2013, Report
prepared by the Research Division, CONCLUSION (that the European Court of Human
Rights now tends to require national bodies to verify that any threat has a reasonable basis
in fact, the Court carefully verifies the need for interference or its proportionality to the
legitimate aim, in this instance national security, The State’s margin for appreciation in
cases connected with national security is no longer, uniformly broad).

%, Charter of Fundamental Rights of the European Union, (2016/C 202/02), article 52,
“Any limitation on the exercise of the rights and freedoms recognized by this Charter must
be provided for by law and respect the essence of those rights and freedoms. Subject to the
principle of proportionality, limitations may be made only if they are necessary and
genuinely meet objectives of general interest recognized by the Union or the need to
protect the rights and freedoms of others”

See, International Covenant on Civil and Political Rights, article 4: "1.In time of public
emergency which threatens the life of the nation and the existence of which is officially
proclaimed, the States Parties to the present Covenant may take measures derogating from
their obligations under the present Covenant to the extent strictly required by the
exigencies of the situation, provided that such measures are not inconsistent with their
other obligations under international law and do not involve discrimination solely on the
ground of race, colour, sex, language, religion or social origin. 2. No derogation from
articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 18 may be made under this provision.”
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1 ISRAELI MILITARY ORDERS IN THE OCCUPIED PALESTINIAN WEST BANK,
1967-1992, Compiled by Jamil Rabah-Natasha Fairweather, military proclamation No. 3,
p.1, Military Order No. 144, p.21.

2 See, UN Security Council, Res/ 271/ 1969.

UN General Assembly, A/RES/52/65, 1998.
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(Jsdll 4 led ) ciylaally A5l AglaaY) saeluddl Jlae 8 Jeally (salsal oliy (V440
Sy bl @) Bley) Glleny Flewll” ) o) Gligie 8 Cua S YL 8
by el el Wl i Levie ogpitall Q) (e b SY) il allal
O gl adl e (VX1 aY) V498 ey ol dib el slasll (m eVl 8 ey
wlBY) A Gaiaal) G 255 are dla (s slae sed Sl psad jlaall e paall
sk ) o g aliall a8 o aglil A5 5l (6AY) e i) plablly sl

Cigas Bype mlead) lasl)

! Customary International Humanitarian Law, rule 53.

2. Additional Protocol I, 1977, article 11(4).

% The International Criminal Court statute, Rome, 17 July 1998, Article 8(2) b (25) ):”
Intentionally using starvation of civilians as a method of warfare by depriving them of
objects indispensable to their survival, including willfully impeding relief supplies as
provided for under the Geneva Conventions”.

4. 26th International Conference of the Red Cross and Red Crescent, Geneva, 37
December 1995, Res. IV, p F(2).

®. San Remo Manual on International Law Applicable to Armed Conflicts at Sea, 31-12-
1995, International Review of the Red Cross, No. 309, full text, Prepared by international
lawyers and naval experts convened by the International Institute of Humanitarian Law,
adopted in June 1994, paras 102—-103
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! Customary International Humanitarian Law, rule 55.

2. Additional Protocol I, 1977, article 70.

% . UN General Assembly, A/RES/46/182, 1991, “Strengthening the coordination of
humanitarian emergency assistance of the United Nations”.

*, RUTH ABRIL STOFFELS , Legal regulation of humanitarian assistance in armed
conflict: Achievement and gaps, RICR Septembre, IRRC September, 2004, Vol. 86, No
855, P. 539
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! Fourth Geneva Convention, 1949, Article 26.

See, UN General Assembly, A RES 64 142, 2010, Guidelines for the Alternative Care of
Children,”17- Siblings with existing bonds should in principle not be separated by
placements in alternative care unless there is a clear risk of abuse or other justification in
the best interests of the child”

See, Syrian Arab Republic, Law No. (21), containing the Child Rights Law, 7/15/2021,
Article 44. “6- It is preferable to take care of the family’s children in one place.”

2. Customary International Humanitarian Law, rule 131, https:/ihl-
databases.icrc.org/en/customary-ihl/v1/rule131#Fn_F54D4664 00021

%, Customary International Humanitarian Law, rule135.

* . Syrian Arab Republic, Law No. (21), containing the Child Rights Law, 7/15/2021,
Article 44.
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UNHCR, Field Handbook for the Implementation of UNHCR BID Guidelines, 2011, p. 34.
“Reunification takes place with one or both parents. When that is not possible,
reunification with other family members who have been traced should be considered as a
second-best option, as long as it is in the best interests of the child”.

Syrian Arab Republic, Legislative Decree No. (2) of 2023 related to organizing and caring
for children of unknown parentage, and creating appropriate conditions for their healthy
growth and a supportive environment for their upbringing and education, Article 30,” A
child of unknown parentage is placed in a foster family or in a care institution under an
attachment contract”.

! ICRC, IHL databases, customary law, Practice relating to Rule 135, France, Statement
of the permanent representative of France to the UN on the protection of civilians affected
by armed conflict, New York, 12 February 1999, Politique étrangére de la France,
February 1999.

Syrian Arab Republic, Law No. (21) Containing the Child Rights Law, 7/15/2021, Article
1, “Child: Anyone who has not completed eighteen years of age.”

2 _UNHCR, op.cit, p. 71, § 5.5 Age Assessment, “The child should have the benefit of the
doubt.”

ICRC, IHL databases, customary law, Practice relating to Rule 135 Germany, Lower
House of the Federal Parliament (Bundestag), Federal Government Response to Small
Questioning by Members Paul Schifer, Jan van Aken, Sevim Dagdelen, Other Members
and Parliamentary Group DIE LINKE, BT-Drs. 17/2998, 21 September 2010, pp. 4-5. b), ”
If there are doubts about the age of the apprehended individuals, they are to be treated as
children”.
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! Charter of Fundamental Rights of the European Union, op. cit, article 52.
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! See, UN Security Council, S/RES/1612 (2005).

2. Charter of Fundamental Rights of the European Union, op.cit, article 52.

% Tokyo Draft, 1934, article 14. “As a general rule, the compulsory residence of enemy
civilians in a specified district shall be preferred to their internment. in particular, those
who are established in the territory of the belligerent shall, subject to the security of the
State, be thus restricted”
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! Robert Kolb and Richard Hyde, AN INTRODUCTION TO THE INTERNATIONAL
LAW OF ARMED CONFLICTS, OXFORD—PORTLAND OREGON, 2008, p.271, THE
RENVOI APPROACH, para. 6.

2 . Customary International Humanitarian Law, chapter 37, rules (118-128).

®, Pictet (ed.),o.cit, p. 258.

% The International Criminal Court statute, Rome, 17 July 1998, Article 8(2)(a)(7).

®, Customary IHL, IHL databases, Rule 99, Deprivation of Liberty.
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! Syrian Constitution, Article 53(1).

2 Syrian Penal Code, Article 357.

%, Customary IHL, IHL databases, Rule 99, Deprivation of Liberty.
* Customary IHL, Rule 100.

> . See, Syrian Constitution, Article 53 (3).
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1. USA, Army Regulation, 190-8 on Enemy Prisoners of War, Retained Personnel,
Civilian Internees and Other Detainees, 1997.
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! Pictet (ed.), op.cit, p.266- 267.

2 ICTY, Judgement in the Kupreski¢ et al. Case, The Hague, 14 January 2000, para. 621.
(Article 5 referred to is of the Statute of the International Criminal Tribunal for the former
Yugoslavia, And it stipulates Crimes against humanity).

% . UN General Assembly, A/RES/52/68, 20 February 1998.
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. Ibid.

2 See, UN Security Council, Res/ 497/ 1981.

See also, Robert Kolb and Richard Hyde,o.cit, p. 233.

%, The International Covenant on Civil and Political Rights provides, 1966, Article 12(4)

provides:” No one shall be arbitrarily deprived of the right to enter his own country”.
* . We refer here to UN General Assembly Resolution, A/Res/29/3236, 1974.
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! Fourth Geneva Convention, 1949, article 49.

2 . Customary International Humanitarian Law, rule 132.

% See, UN General Assembly, A/HRC/25/37, 13 January 2014.
4 See, UN Security Council, Res/1261, 25 August 1999.
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! Fourth Geneva Convention, 1949, Article53.
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% . UN General Assembly, A/Res/77/247, 30 December 2022.

22



(Ol ilalgal Ay pall Aliaall omlY) A dpmpdal) 3)sal) Apulu) Slsal) Jads 8 -
eal Vs SLGll g YL Dlay) sl 144V el glaY 488y e 00 5ol Caan Cua
Aamadall 3lpally g ) e saldl o oS clgyabians lde o JauN] ony D i )3l
o) s Vs ccapaill LB e Gall 3ay cabid) Jin Y PaVl Cgeill Ga
s B lgialadd JalS IS Lpmpbll Hlsall Plitaly PlaY) ddalu olE )y cade

el olaally AN (ppalls aas 5 ANISA) pae gy clgia Alinal) omhY) GlSu las

104 Balall o gadaill) dslaal) A2l2Y) 0.0

Ugo @le e dbinall ozl V) ol clalial 4ub e 2wl 4l gl 28 :dasia V0.0
bty BleY) Glhabie o daleally o5l Lld ey o 30l e 685 ey (Pl
o3a g 5)lel Al Al slaed aays cyladd) Ll Gladaial S gAY Jeall JE
saladl oda iy Slels (ady balimy — Gudlally Lpball clajbieally 4380 algal) — 5l
SV Agaiall Bley) clindl gl dpa mie A gpne salaial) Lpalidl GHLY) pean ile e
LYY sser and i) Alsall 33 55880 580 o V) clgilen Glavay Aliad) ol )Y
355 ¥ cliadl) o pesi oy Al Gl Gme o of dplae gy lelias all

L DiaY) g e il
(iligh il Abiad) hbd) Dlel PuaY) dhle 26 o) -1 dilad)l @by ..o

Ay cleludl Jsa Alije daris egle Jlas Gap G dear an ) 25l nss

ey lleny zleadly sold) o3a G35 Lealiil danaly dillae 2 clgaline ) Lelgeay,

! Hague Regulation of 1907, article 55.

2. UN General Assembly, resolution 1803 (XVII) of 14 December 1962, "Permanent
sovereignty over natural resources",7) Violation of the rights of peoples and nations to
sovereignty over their natural wealth and resources is contrary to the spirit and principles
of the Charter of the United Nations and hinders the development of international co-
operation and the maintenance of peace).

. UN General Assembly, A/RES/76/225,17 December 2021, Reaffirms the inalienable
rights of the Palestinian people and of the population of the occupied Syrian Golan over
their natural resources, and Demands that Israel, the occupying Power, cease the
exploitation, damage, cause of loss or depletion and endangerment of the natural resources.
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! UN General Assembly, A/Res/77 /247, 30 December 2022.

2 Pictet (ed.), op.cit, p.322. UN General Assembly, A/Res/58/113, 17 December 2003.

|, RUTH ABRIL STOFFELS, Legal regulation of humanitarian assistance in armed
conflict: Achievement and gaps, RICR Septembre, IRRC September, 2004, Vol. 86, No
855, P. 523.

* Ibid, P. 521.
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! Jelena Pejic, Procedural principles and safeguards for internment / administrative
detention in armed conflict and other situations of violence, Volume 87 Number 858 June
2005, international review of the Red Cross, p.383.

2 Customary International Humanitarian Law, rule 99.

¥ Customary International Humanitarian Law, rule 100, chapter 37(rules 118-128).
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! ICTY, Muci¢ case, Judgment, 16 November 1998, para 578.

2 The fourth Geneva Convention, 1949, article 147.

%, See, Order regarding Security Provisions [Consolidated Version] (Judea and Samaria)
(No. 1651), 5770-2009, Article B- Administrative detention (285).

. UN General Assembly, A/Res/77 /247, 30 December 2022.

®. Robert Kolb and Richard Hyde, op.cit, p. 271, THE RENVOI APPROACH, para. 6.
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